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ABSTRACT 

This unit focuses on the development of national 
sovereignty in the United States, the nature of American citizenship, 
the psychological roots of allegiance, and the relationship of all of 
these to Constitutional change. The student is asked at the outset to 
explain the meaning of Pledge of Allegiance to the Flag. Successive 
sections then explore the meaning and complexity of the phrases: 1) 
"one Nation . . . , indivisible , " —through a study of the gradual 
supplanting of state by national sovereignty in the ante-bellum 
period, culminating in the Fourteenth Amendment; and, 2) "with^ 
liberty and justice for all” — through a study of the application of 
that Amendment from its adoption to the present, with particular 
reference to its civil rights provisions, and meaning for Negro 
Americans. Finally, the merits of national sovereignty in the 
Twentieth Century are considered as compared to the merits of states' 
rights, the nationalism of the Black Muslims, and internationalism. 

In regard to all of these areas, it is important for the student to 
realize that the questions involving sovereignty change from period 
to period. The students should discover the causes for this change. 

(See SO 000 161 for a listing of related documents.) (SBE) 
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NOTE TO THE PUBLIC DOMAIN EDITION 



This unit was prepared by the Committee on the Study of History, 
Amherst College, under contract with the United States Office of Educa- 
tion. It is one of a number of units prepared by the Amherst Project, 
and was designed to be used either in series with other units from the 
Project or independently, in conjunction with other materials. While 
the units were geared initially for college-preparatory students at 
the high school level, experiments with them by the Amherst Project 
suggest the adaptability of many of them, either wholly or in part, 
for a considerable range of age and ability levels, as well as in a 
number of different kinds of courses. 

The units have been used experimentally in selected schools 
throughout the country, in a wide range of teaching/learning situa- 
tions. The results of those experiments will be incorporated in the 
Final Report of the Project on Cooperative Research grant H-168, 
which will be distributed through ERIC. 

Except in one respect, the unit reproduced here is the same as 
the experimental unit prepared and tried out by the Project. The 
single exception is the removal of excerpted articles which originally 
appeared elsewhere and are under copyright. While the Project received 
special permission from authors and publishers to use these materials 
in its experimental edition, the original copyright remains in force, 
and the Project cannot put such materials in the public domain. They 
have been replaced in the present edition by bracketed summaries, and 
full bibliographical references have been included in order that the 
reader may find the material in the original. 

This unit was Initially prepared in the summer of I960. 



This unit focuses on the development of national sovereignty in the 
United States. Assuming that most students consider themselves citizens 
of the nation rather than of a state and that they look to the government 
of the United States as sovereign, the unit asks them to examine the his- 
torical origins as well as the intrinsic merits of their loyalty. 

The structure of the unit is simple. Section I makes it clear that 
following the Revolution the states, not the central government, were 
sovereign, It then presents documents explaining how the constitutional 
compromise begged the question by dividing sovereignty between the two 
jurisdictions. In Section II the student aiscovers something of the ten- 
sion between the growing feelings of nationalism on the one hand, and 
on the other the claims of state sovereignty, which culminate in seces- 
sion in I860. Sections III and IV reveal the inception and the fulfill- 
ment of national sovereignty. In the former, the student confronts the 
situation of the freedman and investigates the adoption of national cit- 
izenship and sovereignty in the Fourteenth Amendment; in the latter, he 
observes national sovereignty at work in the interpretation and reinter- 
pretation of the Fourteenth Amendment's civil rights provisions. Finally, 
Section V opens for consideration the question of the merits of national 
sovereignty in the twentieth century as compared to the merits of state 
rights, the nationalism of the Black Muslims, and internationalism. 

Although the focus is on sovereignty, a study o* the unit involves 
a number of other broad issues. For example, it is hardly possible to 
discuss sovereignty in any period of American history without also ex- 
amining the nature of a federal system of government. Likewise, through- 
out the materials of the unit, problems of the nature of American citizen- 
ship continually arise. In regard to all of these areas, it is important 
for the student to realize that the questions involving sovereignty change 
from period to period. The students should discover the causes for this 
change. They might be asked, for instance: In what ways des the nulli- 

fication crisis of 1860 differ from that of 1832? Are there ideas or 
elements of power present in the latter crisis which were absent in the 
former? The purposes of these are best served, therefore, if the student 
is led to ask a twofold question with regard to each generation of 
Americans: In the life of these Americans, who, or what, is sovereign? 

Why? 



INTRODUCTION 



The introduction to the unit engages the student in two ways: (1) it 

reminds the student that every political community has a sovereign power 
and (2) it reproduces a well-known oath of loyalty to the United States 
sovereignty, the pledge of allegiance. Perhaps a good opening assignment 
would be to have the students write a short essay explaining the meaning 
of the pledge. Most students will probably think that the meaning is 
obvious and that the job is easy, but the pledge might then be discussed 
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in class in an attempt to get at its implications. Discussion should lead 
students to see that their loyalty is not being pledged simply to the 
United States as sovereign, but to a particular kind of sovereign — to 
"one Nation. . . , individisible , with liberty and justice for all." The 
unit is designed from this point on to lead the student to discover the 
full historical significance of this particular sovereign power and of 
his pledge of allegiance to it. The student might well be asked it the 
pledge is made to the United States, right or wrong, or if it is being 
made to the United States on the condition that it is "one Nation. . . , 
indivisible, with liberty and justice for all." 



SECTION I 

THE FRAMING OF THE CONSTITUTION 



Section I allows the student to see that the sovereign in America 
was not always the one described by the pledge of allegiance, and it 
provides materials for a stfckly of the origins of sovereignty in the United 
States. The first document, the Del carrion of Independence, fixes 
sovereignty in "the people" by asserting their unalienable right to over- 
throw unjust governments, an idea which will be picked up again at the 
end of the unit. Documents > 2iahd 3 then disclose that after the Revo- 
lution sovereignty actually lay with the states. The articles of Confed- 
eration and Hamilton's speech in the Constitutional Convention are evi- 
dence of the need for a stronger central government — Hamilton even 
argues for complete national sovereignty, and Robert Yates' letter is 
representative of the feelings of the many who are determined to maintain 
as much power for the states as possible. 

Documents 5 and 6 — portions of the Constitution and the 39th 
Federalist — make a good assignment by themselves. Taken together, they 
acquaint The student with the fact that, in the Constitution, the problem 
of sovereignty was ducked, a compromise was adopted in which sovereignty 
was split between the states and the new national government. At this 
point those who are really thinking should begin to sense trouble ahead. 

A discussion about whether it is possible to divide sovereignty, would 
be valuable in that it might very well lead some students to anticipate 
the nullification controversies found in the next section. They might 
also be asked to consider whether the United States under the Constitution 
is any more sovereign than it was under the Articles of Confederation.. 

In other words, what parts of the Constitution suggest national sovereignty 
and what parts state sovereignty? The student should also be aware, in 
ani? event, that compromise was probably inevitable, given the conflict 
between the necessity of a stronger national government and the affect tons 
of most Americans for their states and for their local affairs. 
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SECTION II 

ONE NATION , IND IVISIBLE? 



Section II is divided into two parts, falling naturally into two 
assignments. In this section the reader should begin to discover some- 
thing of the nature of the early American Union. Part A presents docu- 
ments which introduce the idea of nationalism largely through expressions 
of attachment to the people and country of America as a whole. The Kohn 
selection pins down the idea that nationalism depends upon a people with 
common interests and a common heritage. In relating Kohn to American 
nationalism, the student should be asked to consider whether the colonial 
experience and the Revolution bound all Americans together in a common 
cause to the extent that they then conti tuted one nation, or whether 
the diversity of their interests was so great that nationalism and national 
sovereignty were impossible. 

Although South Carolina's declaration claimed that state citizenship, 
rather then national citizenship is primary, documents 3-8 make it clear 
that many Americans had developed considerable affection for the nation 
as a whole. The students ought to be made aware of the importance of 
nationalism as a dynamic force. Perhaps the class Should be reminded that 
many developments in America during the early nineteenth century, internal 
improvements and a war With England just to mention a couple, contributed 
to a growing affinity to the nation on the part of many Americans lessening 
their sense of identification with particular states. 

Calhoun's Fort Hill Address is most significant, for in it Calhoun 
explained what a large number of Americans felt was the essential genius 
of the American Union, namely, that power was divided, that the remarkable 
Constitution granted power to the national government to do those things 
which it could do well but reserved to the states the power to do the 
things which they do well. The important thing to see, of course, is 
that to these Americans nationalism did not require national sovereignty; 
it required instead an allegiance to a union of states under a constitution 
which parceled sovereignty out to two levels of government. If one re- 
members that early in his career Calhoun had been a strong nationalist, 
his address then becomes all the more important. Given this information, 
the student might be led to ask whether Calhoun was not still a nationalist 
in 1831 in that he hoped to preserve the union by insisting that the con- 
stitutional rights of the states, as members of the Union, be respected. 

Part B reveals the constitutional inadequacies of such nationalism 
as was developing, by raising the ultimate question of sovereignty: In 

a conflict of power, who makes the final decision? The Kentucky Resolution, 
the Hartford Convention Resolutions, and South Carolina's two ordinances 
all argue, in essence, that the tenth amendment allows the states to make 
the decision; Jackson's proclamation represents those who feel that the 
supreme law of the land clause places the power to make the final decision 
in the national government. 
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The sharp student will soon discover, however, that the nullification 
crises are not simply arguments over the meaning of particular clauses 
of the Constitution, however essential those clauses might be to the-argu- 
ment. The crises really boiil down to an examination of the nature of the 
American Union. Was it, as the null ifiers claimed, simply a confederation; 
or was it, as Jackson maintained, an organic whole? Was the United 
States a league or a nation? What facts of American life in the 1830‘s 
supported each view? Those who want to discover the subtlety of the 
situation will also remember that Jackson was a political descendant of 
Jefferson and might begin to ask if the Jackson of the “Proclamation" was 
really so far from the Jefferson of the Kentucky Resolution after all. 

Were not both man nationalists who were simply emphasizing different 
parts of the Constitution, Jefferson arguing that the tenth amendment 
allows the states to decide what laws of Congress were constitutional and 
Jackson contending that the “supreme law of the land 1 clause placed the 
decision with the national governmnet? Jackson had his state rights 
side, but as President he was obligated to uphold national laws. If the 
student is reminded of Jackson's early political attachment to the 
states, he may understand Jackson's dilemma. In attempting to preserve 
the Union and to satisfy the growing nationalism of the country, how 
fastcould he movd toward a position of national sovereignty without vio- 
lating the state rights principles of his political constituency? 

In any event, the section should make cldar that there was no clear 
constitutional way to decide between the supreme law of the land clause 
and the tenth amendment. Hopefully, many students will also see that if 
Americans of that day were asked to make a pledge of allegiance it would 
have to be considerably different from the one used in schools today. 

It would have to be a pledge to both the United States and to a state, 
each sovereign in its own proper constitutional sphere. 



SECTION III 

THE FRAMING OF THE NEW CONSTITUTION 



Section III is complex, but dividing it artificially into parts 
would have a tendency to give away the main points in the section. 
Following is one approach. 

Documents 1-4 mtght be studied as a unit. After seeing in the Dred 
Scott case that Negroes could not be citizens of the United States, the 
student immediately discovers, however, that even if the Civil War was 
basically a war for Union, the result of the war was to free the slaves. 

The question then arises naturally: If Negroes were no longer slaves, 

what were they? If they had no constitutional sovereign before the war, 
to whom were they to look as sovereign after the war? If, in Sections 
II and III, the student began to get a glimpse of the meaning of the 
phrase "one Nation ...» indivisible," in Section III he begins to under- 
stand the meaning of "with liberty and justice for all." 
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The rest of the section should probably be read as a whole. In 
documents 5-7 (Civil Rights Act, Louisiana "black code," veto of the 
Civil Rights Act), one can see the tension between those who wanted to 
make Negroes citizens whose rights are protected by the national govern- 
ment and those who oppose national power in civil rights, arguing that, 
despite the Civil War, the states were still sovereign as far as the 
rights of individuals were concerned. 

Here the perceptive student will begin to sense the relationship 
between sovereignty and power. If constitutional confusion is to be 
avoided, can the will of those who hold power be flouted? Selections 
8-15 indicate that the victorious Radicals did not think so, that they 
were determined to establish national sovereignty unambiguously in the 
field of civil rights even if it meant demanding that the Southern states 
ratify a constitutional amendment. No citizen, including the freed slave, 
could be asked to give his allegiance to national sovereignty if the 
nation did not care to protect him and his rights. Censequently, Thaudeus 
Stevens and Joahn A. Bingham made much of the fact that the North had won 
a war and that it was not prepared to enforce its will , 

The final document. Article V of the Constitution, when read in 
light of the struggle over the Fourteenth Amendment, accentuates the 
point that constitutional questions can become a moot point when power 
is involved. Could the initial refusal of the defeated states to ratify 
the amendment (#12) be allowed to stand without thwarting the will of the 
nation, and without ignoring the causes of the Civil War? One Nation . . . 
indivisible" is now a clearly understandable phrase with concrete historical 

significance. 

I,i reading the Fourteenth Amendment itself, the student should be 
aware that it was the constitutional counterpart of the Civil Rights 
Act and that it was intended to make national citizenship primary and 
state citizenship derivative from it. It overruled, in effect, President 
Johnson's veto of the Civil Rights Act by placing civil rights under 
the jurisdiction of a sovereignty national government. At this point, 
the student might be asked to reread Article V of the Constitution (1,6). 
This article should provide the basis for a discussion as to the legality 
of the Fourteenth Amendment, a question still argued by some southerners. 



SECTION IV 

" . . . WITH LIBERTY AND JUSTICE FOR ALL " 



Section IV reveals that there is more to be said about “with liberty 
and justice for all." This section shows that sovereignty is measured 
by its effectiveness. Following through with the example of civil rights, 
it becomes evident through a reading of these documents that national 
sovereignty has meaning only to the extent that it actually affects the 
citizen and that the citizen's attachment to national sovereignty will 
vary according to the way in which that sovereignty affects him. AsMong 
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as basic decisions about the rights of citizens are left to the states, 
can Negroes, or any other citizen for that matter, be expected to look 
to the national government as the effective sovereign power in the area 
of civil rights? The student who is awake will note in the cases that 
follow that even when the Supreme Court allows the states to make de- 
cisions about civil rights, it is the national government, not the states, 
that is deciding where the power shall lie. But he may also realize 
that the Negro, like any other citizen, can be expected to make a pledge 
, if allegiance to the national government as his sovereign only when the 
national goverment begins effectively to enforce the relevant provisions 
of its Constitution, namely the civil rights purposes of the Fourteenth 
Amendment. In other words, the student should discover here that the 
pledge of allegiance is a qualified oath of loyalty, an oath made only 
to a nation which is willing to give substance to the phrase "with liberty 
and justice for all." Justice Waite's remarks on citizenship in the 
first selection make very clear the mutual obligations involved, that 
of a citizen's allegiance to a states and the state's willingness and 
ability to protect his rights. Do Justice Waite's remarks throw any 
light on the -meaning of the pledge of allegiance? 

Two assignments can be based on Section IV. Documents 2-6 are 
representative of the Supreme Court's early interpretations of the Four- 
teenth Amendment, interpretations which left civil rights effectively in 
the .hands of the states and which cast serious doubt upon the truth of 
"with liberty and justice for all." The student should comprehend that 
the Slaughterhouse Cases had the effect of returning civil rights to the 
jurisdiction of the states through semantic trickery, by deciding that 
in the first two sentences of the amendment the framers did not intend 
for civil rights to be included in the rights of individuals in their 
capacity as citizens of the United States but only ir« their capacity as 
citizens of a state. In the Civil Rights Cases of 1883, the Court said 
that even if the Fourteenth Amendment did intend to place the protection 
of civil rights with the national government, it was not intended to 
protect individuals from discrimination by other individuals but only 
from overt action by the state governments. In Plessy v. Ferguson the 
Court held that even the state governments could discriminate in state 
laws on the basis of race as long as the laws provided for "equal" treat- 
ment. The dissents of Justice Bradley and Harlan in the Sl aughterhouse 
Cases and the Plessy case, respectively, are included to show that the 
majority' opinions were not unanimous. Both dissents also anticipate 
decisions in divil rights made by Tatar courts, decisions to be studied 
. in the second half of the section. 

In the remaining portion of Section IV, the national government 
begins to take a different tack in civil rights. The Brown decision 
<> (#8) .overrules the "separate butequal" doctrine of Plessy v. Ferguson , 

vindicating Justice Harlan; and, in documents 8-11, Congress and the 
Court interpret the concept of "state action" more broadly than was done 
in the Civil Rights Cases of 1883. Whereas in these earlier cases the 
Fourteenth Amendment was taken to mean that the individual was protected 
only from overt action by the states (that is, from specific state laws), 
i t\ later cases "state action" is construed to mean that the state may 
not protect discrimination even if the discrimination is being made by 
individuals in their "private" businesses. This means, for example, 
that a state may not protect discriminatory actions by individuals through 
the functions of their courts or their police, and Justice Douglas even 
contends that state licensing of a restaurant provides sufficient "state 
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action" for prohibiting discrimination in that business under the Fourteenth 
Amendment. 

If the Court's earlier interpretation of the Fourteenth Amendment did 
not provide liberty and justice for the Negro, since it left him at the 
mercy of the states, does this later interpretation provide liberty and 
justice for the businessman, since it denies him the freedom to run a segre- 
gated business? What are the implications of this interpretation for 
private property? If the "rights" of private property and the civil rights 
of Negroes come into conflict, which takes precedence? If there is a con- 
flict, and if the conflict is not capable of being resolved, what does the 
conflict imply about that portion of the pledge of allegiance which reads 
"with liberty and justice for all?" And what also might its implications 
be regarding allegiance in America? In winning the Negro to an allegiance 
to national sovereignty, is the nation running the risk of losing the 
allegiance of the segregationist? And would not the segregationist with- 
hold his allegiance for the same reason that the Negro might -- namely, 
that the nation was not providing "liberty and justice for all?" If so, 
what does this imply about the nature of liberty and justice? 

The main thing to see historically is that the national government 
is now reasserting its power in the area of civil rights, that it is 
removing them from the jurisdiction of the states and placing them actively 
in the national sphere. In addition, the Brown deci si on is significant 
because it makes a point of arguing that, when the rights of citizens are 
concerned, it is just as important to consider sociological changes in 
national life as it is to consider the language and original purpose of 
the Constitution. In other words, the Court is working on the assumption 
that the rights of living human beings are more important than the meaning 
of dead language. Two selections in Section V, statements by Barry Gold- 
water and James J. Kilpatrick, will question this assumption and will per- 
haps lead to a discussion of its merits. Ideally, the student will con- 
sider whether liberty and justice are absolutes, best protected by an 
unchanging constitution, or whether they are themselves changing and, 
therefore, best protected by a consc i + \ition capable of liberal interpre- 
tation. The fundamental question raised by critics of the Court can be 
stated : Is the supreme law of the land the Constitution, its language 

and it original meaning; or is it the Court's interpretation of the Con- 
stitution, which may, in thelight of modern developments , differ from the 
intent of the framers of the Constitution? 



THE CITIZEN AND THE NATION IN THE TWENTIETH CENTURY 



If Section IV leads some Students to believe that national sovereignty 
is a "good thing," that national power is now being used for "good" ends. 
Section V might serve to raise some doubt. This section is comprised of 
a series of recent statements, about the role of the nation, and particularly 
the national government, i:n American life. They are included to raise 
questions of value as well as of fact. 



SECTION V 
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Harry Jaffa argues that modern developments have made the United 
States a nation in fact and that in all national affairs, education now 
being one area, it must act as a nation. But Barry Goldwater contends 
that since there is no constitutional provision for national action in 
the field of education, it remains to this day a local affair under the 
jurisdiction of the states. The class will want to consider the signifi- 
cance of these articles and should recognize that they raise a question 
similar to the one raised earlier by the Brown decision: Is the Consti- 

tution a legal straitjacket through which the United States is bound 
to conduct its affairs according to the intentionssof men who lived in 
the eighteenth century? Or, on the other hand, if history has caused 
an issue, such as education, to develop national importance, should not 
the government of the nation be able to cope with it? If education is 
no longer a privilege of the few but a right of all citizens, if it is 
no longer a relatively insignificant local matter but a vital concern 
for the entire nation, should the original purpose of the eighteenth 
century framers of the Constitution be the law of the twentieth century. 

Or, should the nation be able to exercise its sovereignty in a manner 
both flexible and imaginative? 

Justice Douglas (#3) exhorts the nation to face up to the problem 
of national citizenship by destroying second-class citizenship ^nd by 
making "liberty and justice for all" a reality. Elijah Muhammad (#4) 
answers that the American nation is incapable of giving justice to the 
black man and pleads, consequently, for a separate black nation. Does 
this mean that for the Negro the pledge of allegiance is a hoax. In 
light of American history, is it possible for the Negroes of America 
to secede ? Is there a conflict between Muhammad's conception of justice 
and "one Nation . . . , indivisible?" If national sovereignty is inca- 
pable of providing "liberty and justice for all," what does this imply 
about human nature in general and about white Americans in particular. 

James J. Kilpatrick (#5) warns that the liberties of Americans 
are being endangered by the trend toward stronger national government, 
harkinq back to Calhoun in honoring the wisdom of the Founding Fathers, 
who had the foresight to establish a "tightly limited central government. 
Robert M. Hutchins (#6) agrees that liberty and justice are endangered 
by strong national government but suggests that they might best be pre- 
served by replacing the sovereignty of the nation with the sovereignty 
of a world government. What are the implications of these articles for 
the problem of sovereignty? Does not Hutchins, and Elijah Muhammad as 
well for that matter, lead us right back to the Declaration of Independence. 
Are not both of these men suggesting that sovereignty lies with the 
people" and that when a particular government becomes unjust the people 
ought to exchange it for another? But are they not also going beyond the 
Declaration of Independence in suggesting that "the people may not refer 
simply to the inhabitants of one country? Could the phrase also mean 
"the black people" or "the people of the earth?" Perhaps the student might 
be asked if the modern world is riot now in the process of trying to decide 
who "the people" are. If "the people" means "the people of the earth, 
what does this imply for national sovereignty in general: If the^people 

means "the black people" or the "white peopled what does this mean for 
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national sovereingty in America? 

Perhaps by now the student will have discovered that sovereignty is 
more than a political work requiring a definition, that it is a power and 
a will which must be made manifest through some concrete government dedicated 
to some particular values to which ' .• people can pledge allegiance. 

Since the effect of the unit is to have the student re-examine his 
allegiance, one way to find out how much he has learned is to have him 
rewrite his original essay explaining the meaning of the pledge of al- 
legiance. Hopefully, the essays will not be identical. 
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INTRODUCTION 



Throughout history men have identified themselves with some 
political community. For some, such as the ancient Greeks, this 
identification has been with a city; for others, especially in 
modern Europe, it has been with an entire nation. But regardless 
of the size or type of community, the purpose of its existence 
is much the same--it is that political body to which the citizens 
of the community look as the ultimate, or sovereign, power. In 
becoming a member of his particular political community, a person 
gives up some of his liberties as an individual, granting to the 
government of his nation— or city, or tribe— the sovereign power 
to act on issues which affect the interests of the community as 
a whole. It is to this sovereign power that the citizen looks 
for ultimate decisions on the affairs of the entire community. 

Every society has such a sovereign power, for without this 
sovereign power, there could be no society. Without a sovereign 
power to make ultimate decisions about the problems of the nation, 
each individual would be free in the long run to pursue his own 
particular path without regard for the community, and the result 
would be anarchy. 

Who, or what, is sovereign to Americans? The purpose of 
this unit is to search for answers to this question. In this 
task there is perhaps no better place to start than with the 
answer given every day by virtually every student in American 
schools: 

I pledge allegiance to the flag of the 
United States of America and to the Republic 
for which it stands, one Nation under God, 
indivisible, with liberty and justice for all. 
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SECTION I 

THE FRAMING OF THE CONSTITUTION 

If Americans in the I960' s can make the pledge of allegiance 
to the United States, Americans two hundredyears earlier could 
not. Their oath of loyalty was pledged to George III. Then, be- 
tween 1775 and 1783, a successful revolution severed American 
obligations to the British sovereign. The question naturally 
following is, once Americans no longer looked to the British 
government as sovereigh, to whom did they look as the ultimate 
power? Try to keep this question in mind as you read the docu- 
ments in Section I. 

1. From the Declaration of Independence, 1776: 



We hold these truths to be self-evident, that all men are 
created equal, that they are endowed by their Creator with cer- 
tain unalienable Rights, that among these are Life, Liberty and 
the pursuit of Happiness. That to secure these rights. Govern- 
ments are instituted amcnq Men, deriving their just powers from 
the consent of the governed. That whenever any Form of Govern- 
ment becomes destructive of these ends, it is the Right of the 
People to alter or to abolish it, and to institute new Govern- 
ment, laying its foundation on such principles and organizing 
its powers in such form, as to them shall seem most likely to 
effect their Safety and Happiness. Prudence, indeed, will dictate 
that Governments long established should not be changed for light 
and transient causes; and accordingly all experience hath shown, 
that mankind are more disposed to suffer, while evils are suf- 
ferable, than to right themselves by abolishing the forms to 
which they are accustomed. But when a long train of abuses and 
usurpations, pursuing invariably the same Object evinces a de- 
sign to reduce them under absolute Despotism, it is their right, 
it is theirr duty, to throw off such Government, and to provide 
new Guards for their future security. 



2. In 1778 South Carolina adopted a state constitution, part of 
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which follows: 



I. That the style of this country be hereafter the State 
of South Carolina 



XXX. That all the officers in the army and navy of this 
State, of and above the rank of Captain, shall be chosen by the 
senate and house of representatives [of the states] jointly, by 
ballot in the house of representatives, and commissioned by the 
governor and commander-in-chief.... 



XXXIII. That all perspns who shall be chosen and appointed 
to any officd or to any place of trust, civil or military, before 
entering upon the execution of office, shall take the following 
oath: "I, A. B., do acknowledge the State of South Carolina to 

be a free, sovereign, and independent State... And I do swear 
[or affirm, as the case may be] that I will, to the utmost of 
my power, support, maintain, and defend the said State..., 

and will serve the said State in the office of — tht - ’ 

with fidelity and honor, and according to the best of my ski i l 

and understanding; So help me God." 



3. On March 1, 1781, a general government under the Articles of 

2 

Confederation was formed. Here are some of the Articles: 



Art. I. The Stile of this confederacy shall be "The United 
States of America." 



Art. II. Each state retains its sovereignty, freedom and 
independence, and every Power, Jurisdiction and right, which is 
not by this confederation expressly delegated to the United States, 
in Congress assembled. 



Art. III. The said states hereby severally enter into a 
firm leaque of friendship with each other, for their common de- 
fence, the security of their liberties, and their mutual and gei n- 
eral welfare, binding themselves to assist each other, against 
ail force offered to, or attacks made upon them, or any of the, 
on aSt of religion! sovereignty trade, or any other pretence 

whatsoever. 



1 Francis N. Thorpe, ed., The Federal and State Constitutions 
(Washington, 1909), VI, 32#8^ 3255. 

2james D. Richardson, ed., Messages and Pape jrs of the Presi.- 
dents (Bureau of National Literature and Art, n.p., 1908), 1, 
9^107 
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Art. V. ...In determining questions in the United States, 
in Congress assembled, each state shall have one vote 

4. The powers of the Congress under the Articles of Confedera- t 
tion proved inadequate, however, for the purposes of common Jde- 
fense and general welfare. Soon there was talk of convening a 
Constitutional Convention to revise the Articles and strengthen 
the general government. The Convention met in May, 1787, and 
two basic plans for a new government, the Virginia and the New 
Jersey Plans, were proposed. In the debate over the plans, Alex- 
ander Hamilton, a delegate from New York, delivered a speebh on 
June 18:^ 



[The experience of other confederations shows that 
a national government can not exist long when opposed by 
a weighty rival such as state governments. Because the 
state will be indifferent to the general welfare of the 
national government and will show preference for state 
interests supported by state judges and militia, we must 
"annihilate" state distinctions and state operations. 

Hamilton then produced his plan for a government which 
would consist of two branches possessing the unlimited 
power of passing all laws. All state laws contravening 
the general laws would be absolutely void.] 

5. Many delegates to the Convention did not agree with Hamilton's 

views. Robert Yates and John Lansing, also of New York, left 

the Convention early because they did not like the drift of the 

debates. A year later in June, 1788, Yates explained why in a 

letter to the governor of New York:^ 

We gave the principles of the constitution, which 

has received the sanction of a majority of the convention, our de- 
cided and unreserved dissent; but we must candidly confess, that 



'i 

Saul K. Padover, ed.. The World of the Founding Fathers 
(Thomas Yoseloff, New York, 1960) ,208-212, 214. 

^Jonathan Elliot, ed.. The Debates in the Several State Con- 
ventions (J. B. Lippincott and Company, Philadelphia, 1859) , I, 
480-481 . 
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we should have been equally opposed to any system, however modi- 
fied, which had in object the consol itdati on of the United States 
into one government. 

We beg leave, briefly, to state some cogent reasons, which, 
among others, influenced us to decide against a consolidation 
of the states. These are reducible into two heads. 

1st, The limited and well-defined powers under which we 
acted, and which could not, on any possible construction, em- 
brace an idea of such magnitude, as to assent to a general consti- 
tution, in subversion of that of the state. 

2d. A conviction of the impracticability of establishing a 
general government, pervading every part of the United States, 
and extending essential benefits to all. 

Our powers were explicit, and confined to the sole and ex- 
press purpose of revising the articles of confederation, and re- 
porting such alterations and provisions therein, as should render 
the federal constitution adequate to the exigencies of government, 
and the preservation of the union. 

From these expressions, we were led to believe, that a system 
of consolidated government could not in the remotest degree, have 
been incontemplation of the legislature of this state?... Nor 
could we suppose, that if it had been the intention of the legis- 
lature, to abrogate the existing confederation, they would in 
such pointed terms, have directed the attention of their delegates 
to the revision and amendment of it, in total exclusion of every 
other idea. 

Reasoning in this manner, we were of opinion, that the leading 
feature of every amendment, ought to be thei preservation of the 
individual states, in their uncontrolled constitutional rights, 
and that in reserving these, a modemight have been devised of 
granting to the confederacy, the monies arising from a general 
system of revenue; the power of regulating commerce, and enforcing 
the observance of foreign treaties, and other necessary matters of 
less moment. 

Exclusive of our objections originating from the want of power, 
we entertained an opinion, that a general government, however 
guarded by declarations of rights, or cautionary provisions, must 
unavoidably, in a short time, be productive of the destruction 
of the civil liberty of such citizens who could be effectually 
coerced by it: by reason of the extensive territory of the United 
States, the dispersed situation of its inhabitants, and the in- 
superable difficulty of controlling or counteracting the views of 
a set of men (however unconstitutional and oppressive their acts 
might be) possessed of all the powers of government: and who from 
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their remoteness from the constituents and necessary permanency 
of office, could not be supposed to be uniformly actuated by an 
attention to their welfare and happiness; that however wise and 
energetic the principles of the general government might be, 
submission and obedience to its laws, at the distance of many 
hundred miles from the seat of government; that if the general 
legislature was composed of so numerous a body of men, as to rep- 
resent the interests of all the inhabitants of the United States, 
in the usual and true ideas of representation, the expence of 
supporting it would become intolerably burdensome; and that if 
a few only '/ere vested with a power of legislation, the interests 
of a great majority of the inhabitants of the United States, 
must necessarily be unknow; or if know, even in the first 'stages 
of the operations of the new government, unattended to. 

These reasons were, in our opinion, conclusive against any 
system of consolidated government; to that recommended by the 
convention, we suppose most of them very forcibly apply... 

We were not present at the completion of the new constitu- 
tion; but before we left the convention, its principles were so 
well established, as to convince us, that no alteration was to 
be expected to conform it to our ideas of expediency and safety.. 

6. From the Constitution of the United States: 

We the People of the United States, in Order to form a more 
perfect Union,eestablish Justice, insure domestic Tranquillity, 
provide for the common defense, promote the general Welfare, and 
secure the Blessings of Liberty to ourselves and our Posterity, 
do ordain and establish this Constitution for the United States 
of America. 



Art. I 

Sec. 1 All legislative Powers herein granted shall be vested 
in a Congress of the United States, which shall consist of a 
Senate and House of Representatives. 

Sec. 2 The House of Representatives shall be composed of Mem 
bers chosen every second year by the People of the several States 

Representatives and direct Taxes shall be apportioned among 
the several States which may be included within this Union, 
according to their respective Numbers, Which shall be determined 
by adding to the Whole Number of free Persons, including those 
bound to Service for a Term of Years, and excluding Indians not 
taxed, three fifths of all other Persons... 
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Sec. 3 The Senate of the United States shall be composed of 
two Senators from each State, chosen by the Legislature thereof, 
for six Years; and each Senator shall have one Vote.... 

Sec. 8 The Congress shall have Power to lay and collect Taxes, 
Duties, Imosts and Excises shall be uniform throught the 
United States; 

To borrow Money on the credit of the United States; 

To regulate Commerce with foreign Nations, and among the 
several States, and with the Indian Tribes;... 

To declare War, grant Letters of Marque and Reprisal, and 
make Rules concerning Captures on Land and Water; 

To raise and support Armies, but no Appropriation of Money 
to that use shall be for a longer Term than two Years; 

To provide and maintain a Navy; 

To make Rules for the Government and Regulationoof the land 
and Naval Forces; 

To provide for calling forth the Militia to execute the Laws 
of the Union, suppress Insurrections and repel Invasions; 

To provide for organizing, arming, and disciplining, the 
Militia, and for governing such Partoof them as may be employed 
in the Service of the United States, reserving to the States re- 
spectively, the Appointment of the Officers, and the Authority 
of training the Militia according to the discipline prescribed 
by Congress 

To make all Laws which shall be necessary and proper for 
carrying into Execution the foregoing Powers, and all other 
Powers vested by this Constitution in the Government of the 
United States, or in any Department of Officer thereof. 

Art. Ill 

Sec. 1 The judicial Power of the United States, shall be vested 
in one supreme Court, and in such inferior Courts as the Congress 
may from time ordain and establish... 

Sec. 2 The judicial Power shall extend to all Cases, in Law 
and Equity, arising under this Constitution, the Laws of the 
United States, and Treaties made, or which shall be made, under 
their authority;— to Controversies between two or more States; — 
between a State and Citizens of another State;— between Citizens 
of different States, --between Citizens of the same State claiming 
Lands under Grants of different States, and between a State, or 
the Citizens thereof, and foreign States, Citizens, or Subjects... 
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At. IV 

Sec. 2 The Citizens of each State shall be entitled to all 
Privileges and Immunities of Citizens in the Several States.... 

Art. V 

The Congress, whenever two thirds of both Houses shall deem 
it necessary, shill proppse Amendments to this Constitution, or 
on the Application of the Legislatures of two thirds of the 
Several States, shall call a Convention for proposing? Amendments, 
which, in either Case, shall be valid to all Intents and Purposes, 
as Part of this Constitution, when ratified by the Legislatures 
of three fourths of the several States, or by Conventions in three 
fourths thereof, as the one or the other Mode of Ratification may 
be proposed by the Congress; Provided that no Amendment which 
may be made prd>or to the Year One Thousand eight hundred and 
eight shall in any Manner affect the first and fourth Clauses 
in the Ninth Section of the first Article; and that no State, 
without its Consent, shall be deprived of its equal Suffrage 
in the Senate. . . . 



Art. VI 

This Constitution, and the Laws of the United States which 
shall be made in Pursuance thereof; and all Treaties made, or 
which shall be made, under the Authority of the United States, 
shall be the supreme Law of the Land; and the Judges in every 
State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstadding. . . 

Art. VII 

The Ratification of the Conventions of nine States, shall 
be sufficient for the Establishment of this Constitution between 
the States to ratifying the Same. 

Amendments 
Art. IX 

The enumeration in the Constitution, of certain rights, shall 
nfrt be construed to deny or disparage others retained by the 
people. 



Art. X 

The powers not delegated to the United States by the Con- 
stitution, nor prohibited by it to the States, are reserved to 
the States respectively, or to the people. 

7. Many people shared the fears of Robert Yates about the pro- 

n ‘ * 

posed Constitution. Such fears made ratification of the Constitu- 
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tion difficult in several states. In an attempt to allay these fears 
in New York, and thereby to insure ratification, Alexander Hamilton, 

James Madison, and John Jay wrote a series of letters to a New York 
newspaper explaining their understanding of the nature of the Consti- 

5 

tution. The thirty-ninth letter, written by Madison, reads as follows: 

But it was not sufficient, say the adversaries of the proposed con- 
stitution, for the convention to adhere to the republican form. They 
ought, with equal care to have preserved the federal form, which regards 
the union as a confederacy of sovereign states; instead of which, they 
have framed a national government, which regards the union as a consolida- 
tion of the states. And it is asked by what authority this bold and 
radical innovation was undertaken? The handle which has been made of this 
objection requires, that it should be examined with some precision. 

Without inquiring into the accuracy of the distinction on which the 
objection is founded, it will be necessary to a just estimate of its 
force, first, to ascertain the real character of the government in 
question,. . . 

In order to ascertain the real character of the government it may 
be considered in relation to the foundation on which it is to be established; 
to the souces from which its ordinary powers are to be drawn; to the oper- 
ation of those powers; to the extent of them; and to the authority by 
whdch future changes in the government are to be introduced. 

On examining the first relation, it appears, on one hand, that the 
constitution is to be founded on the assent and ratification of the 
people of America, given by deputies elected for the special purpose; 
but on the other, that this assent and ratification is to bevgiiven by 
the people, not as individuals composing one entire nation, but as com- 
posing the distinct and independent states to which they respectively 
belong. It is to be the assent and ratification of the several states, 
derived from the supreme authority in each state - the authority of the 
people themselves. The act, therefore, establishing the constitution, 
will not be a national , but a federal act. 

That it will be a federal, and not a national act, as these terms are 
by the objectors, the act of the people, as forming so many independent 
states, not as forming one aggregate nation, is obvious from this single 
consideration, that it is to result neither from the decision of a majority 
of the people of the union, nor from that of a majority of the states. 

It must result from the unanimous assent of the several states that are 
parties to it, differing no otherwise from their ordinary assent than in 
its being expressed, not by the legislative authority, but by that of the 
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people themselves. Were the people regarded in this transaction as 
forming one nation, the will of the majority of the whole people of the 
United States would bind the minority; in the same manner as the majority 
in each state must bind the minority; and the will of the majority must 
be determined either by a comparison of the individual votes, or by con- 
sidering the will of the majority of the states, as evidence of the will 
of a majority of the people of the United States. Neither of these rules 
has been adopted. Each state, in ratifying the constitution, is considered 
as a sovereign body, independent of all others, and only to be bound' by 
its own voluntary act. In this relation, then, the new constitution will, 
if established, be a federal , and not a national constitution. 

The next relation is, to the sources from which the ordinary powers 
of government are to be derived. The house of representatives will 
derive its powers from the people of America, and the people will be 
represented in the same proportion, and on the same principle, as they are 
in the legislature of a particular state. So far the government is 
national^, not federal . The senate, on the other hand, will derive its 
powers from the states, as political and coequal societies; and these will 
be represented on the principle of equality in the senate, as they now are 
in the existing congress. So far the government is federal , not national . 

The executive power will be derived from a very compound source. The 
immediate election of the president is to be made by the states in their 
political characters. The votes allotted to them are in a compound ratio, 
which considers them partly as distinct and coequal societies; partly as 
unequal members of the same society. The eventual elefctiion, again, is 
to be made by that branch of the legislature which consists of the national 
representatives; but in this particular act, they are to be thrown into 
the form of individual delegations, from so many distinct and coequal 
bodies politic. From this aspect of the government, it appears to be of 
a mixed character, presenting at least as many federal as national features. 

The difference between a federal and national government, as it relates 
to the operation of the government , is, by the adversaries of the plan 
of the convention, supposed to consist in this, that in the former, the 
powers operate on the political bodies composing the confederacy, in their 
political capacities; in the latter, on the individual citizens composing 
the nation, in their individual capacities. On trying the constitution 
by this criterion, it falls under the national , not the federal character; 
though perhaps not so completely as has been understood. In several 
cases, and particularly in the trial of controversies to which states may 
be parties, they must be viewed and proceeded against in their collective 
and political capacities only. But the operation of the government on 
the people in their individual capacities, in its ordinary and most essential 
proceedings, will, on the whole, in the sense of opponents, designate it, 
in this relation, a national government. 

But if the government be national, with regard to the operation of 
its powers, it changes its aspect again when we contemplate it in relation 
to the extent of its powers. The idea of a national government involves 
in it, not only an authority over the individual citizens, but an inde- 
finite supremacy over all persons and things, so far as they are objects 
of lawful government. Among a people consolidated into one nation, this 
supremacy is completely vested in the national legislature. Among 
communities united for particular purposes, it is vested partly in the 
general, and partly in the municipal legislatures. In the former case. 
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all local authorities are subordinate to the supreme; and may be contolled, 
directed, or abolished by it at pleasure. In the latter, the local or 
municipal authorities form distinct and independent portions of the supre- 
macy, no more subject, within their respective spheres, to the general 
authority, than the general authority is subject to them within its own 
sphere. In this relation, then, the proposed government cannot be deemed 
a national one; since its jurisdiction extends to certain enumerated objects 
only, and leaves to the several states a residuary and inviolable sovereignty 
over all other objects. It is true, that in controversies relating to the 
boundary between the two jurisdictions, the tribunal which is ultimately 
to dfeeide, is to be established under the general government. But this 
does not change the principle of the case. The decision is to be impartially 
mdde, according to the rules of the constitution; and all the usual and 
most effectual precautions are taken to secure this impartiality. Some 
such tribunal is clearly essential to prevent an appeal to the sword, and 
a dissolution of the compact; and that it ought to be established under 
the general, rather than under the local governments; or, to speak more 
properly, that it could be safely established under the first alone, is 
a position not likely to be combatted. 

If we try the constitution by its last relation, to the authority by 
which amendments are to be made, we find it neither wholly national , nor 
wholly federal . Were it wholly national, the supreme and ultimate authority 
would reside in the majority of the people of the union; and this authority 
would be competent at all times, like that of a majority of every national 
society, to alter or abolish its established government. Were it wholly 
federal on the other hadd, the concurrence of each state in the union would 
be essential to every alteration that would be binding on all. The mode 
provided by the plan of the convention, is not founded on either of these 
principles. In requiring more than a majority, and particularly, in 
computing the proportion by states , not by citizens , it departs from the 
national, and advances towards the federal character. In rendering the 
concurrence of less than the who! Renumber of states sufficient, it loses 
again the federal , and partakes of the national character. 

The propsed constitution, therefore, even when tested by the rules laid 
down by its antagonists, is, in strictness, neither a national nor a 
federal constitution; but a composition of both. In its foundation it 
is federal, not national: in the sourees from which the ordinary powers 
of the government are drawn, it is partly federal, and partly national; 
in the operation of these powers, it is national, not federal; in the 
extent of them again, it is federal, not national; and finally in the 
authoritative mode of introducing amendments, it is neither wholly federal 
nor wholly national . 

PUBLIUS. 
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SECTION II 

ONE NATION , INDIVISIBLE? 

The Constitution solved the problem of sovereignty by com- 
promise, by creating a system of governmnet called "federalism." 
The selections in this section provide information which w!ill 
be helpful in evaluating satisfaction with the compromise. In 
Part A you will ffnd representative statements by Americans re- 
garding their feelings toward the new American nation. Part B 
contains documents relevant to an examination of the actual 
operation of American federalism. As you read each document in 
this section ask yourself how that particular author might write 
a pledge of allegiance. 



A. The Growth of Nationalism 



1. In 1944 a modern historian made these remarks about nationalism:^ 

Nationalism is the "integration of the masses of the 
people into a common political form", and tfte nation state 
is the ideal form of political organization according to 
the idea of nationalism. The most common objective factors 
important in the formation of nationalism are "common descent, 
language, territory, political entity, customs and traditions, 
and religion." As nationalism is a state of mind, however, 

"the most essential element is a living and active corporate 
will." 



2. In nullifying the Force Bill in 1833, a bill which Congress 

had passed to enforce the tariff of 1832, the people of South 

2 

Carolina expressed these feelings about citizenship: 



^Hans Kohn, The Idea of Nationalism (The Macmillan Company, 
New York, 1944), 4-6, 9-10, 12-16. 

^ Nile^s Weekly Register , XLIV (March 30, 1833), 75. 
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We, the People of the State of South Carolina. . .do 
further Declare and Ordain , that the allegiance of the citizens 
of this State, while they continue such, is due to the said 
State; and that obddience only, and not allegiance, is due by 
them to any other power or authority, to whom a control over 
thtem has been, or may be delegated by the State; and the General 
Assembly of the said State is hereby empowered, from time to 
time, when they may deem it proper, to provide for the administra- 
tion to the citizens and officers of the State, or such of the 
nations, binding them to the observance of such allegiance; and 
abjuring all other allegiance; and, also, to define what shall 
amount to a violation of their allegiance, and to provide the 
proper punishment for such violation. 



3. Daniel Webster explains his affection for the nation in a 

3 

speech delivered in the Senate on January 26, 1830: 



It is to [the] Union we owe our safety at home, and our 
consideration and dignity abroad. It is to that Union that we 
are chiefly indebted for whatever makes us most proud of our 
country. That Union we reached only by the discipline of our 
virtues in the severe school of adversity. It had its origin 
in the necessities of disordered finance, prostrate commerce, 
and ruined credit. Under its benign influences, these great 
interests immediately awoke, as from the dead, and sprang forth 
with newness of life. Every year of its duration has teemed 
with fresh proofs of its utility and its blessiggs; and al- 
though our territory has stretched out wider and wider, and our 
population spread farther and farther, they have not outrun 
its protection or its benefits. It has been to us all a copious 
fountain of national, social, and personal happiness.... 



While the Union lasts, we have high, exciting, gratifying 
prospects spread out before us, for us and out children. Be- 
yond that I seek not to penetrate the veil. God grant that in 
my day, at least, that curtain may not rise! God grant that on 
my vision never may be opened what lies behind! When my eyes 
shall be turned to behold for the last time the sun in heaven, 
may I not see him shining on the broken and dishonored frag- 
ments of a once glorious Union; on States dissevered, dis- 
cordant, belligerent; on a land rent with civil feuds, or 
drenched, it may be, in fraternal boood! Let their last feeble 
and lingering glance rather behold the gorgeous ensign of the 
republic, now know and honored throughout the earth, still 
full high advanced, its arms and trophies streaming in their 
original lustre, not a stripe erased or polluted, nor a single 
star obscured, bearing for its motto, no such miserable inter- 
rogatory as "What is all this worth?" nor those other words 
of delusion and folly, "Liberty first and Union afterwards"; 
but everywhere, spread all over in characters of living light, 
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blazing on all its ample folds, as they float over the sea and 
over the land, and in every wind under the whole heavens, that 
other sentiment, dear to every true American heart, — Liberty and 
Union, now and forever, one and inseparable! 

4. During the debates in the Constitutional Convention in 1787, 

James Wilson of Pennsylvania had this to say about American 

4 

government: 



If we mean to establish a national Government the States 
must submit themselves as individual s—the lawful Government must 
be supreme— either the General or the State Government must be 
supreme. We must remember the language #th which we began the 
Revolution; and it was this, Virginia is no more, Massachusetts is 
normore — we are one in name, let us be one in Truth and Fact.... 
Unless the General Government can check their State laws they 
may involve the Nation in Tumult and Confusion 



5. The following editorial appeared in the Burlington, Vermont, 
Daily Times on May 14, 1861:^ 

fjhe editorial stated that we are not a homogeneous 
counxry. American civilization has streamed across the 
country from two centers, "Plymouth Rock and Jamestown". 
These two streams are radically different. They stemmed 
from different ideas, have different aims and different 
institutions. The gap between them is one that only time 
can breach. Eventually there "shall be one people" for 
"Virginia must come to Massachusetts . "J 



6. Upon leaving the Presidency in 1797, George Washington ex- 

6 

horted Americans as follows: 



The Unity of Government which consitutes you one people 
is also now dear to you. It is justly so; for it is a main 
Pillar in the Edifice of your real independence, the support of 
your tranquility at home; your peace abroad; of your safety; 



4 Max Farrand , ed. , Jhe_ Records of the Federal Convention of 
1787 (Yale University Press, New Haven, 1911 ) , I , 172. 

5 Howard C. Perkins, ed.. N orthern Editorials on Secession 
(D. Appleton Century Company, New York, 1942), I, 531-533. 
(Reprinted by permission of American Historical Association.) 

6 John C. Fitzpatrick, ed.. The Writings of George Washington 
(G.P.O., Washington, 1940), XXXV, 218-220, 222. 
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of your prosperity; of that very Liberty which you so highly 

prize It is of infinite moment that you should properly 

estimate the immense value of your national Union to your collec- 
tive and individual happiness, ... [that you should watch] 
for its preservation with jealous anxiety;... [and frown] 
upon the first dawning of every attempt to alienate any portion 
of our Country from the rest, or to enfeeble the sacred ties 
which now link together the various parts. 

For this you have every inducement of sympathy and interest. 
Citizens by birth or choice, of a common country, that country 
has a right to concentrate your affections. The name of AMERICAN, 
which belongs to you, in your national capactiy, must always 
exalt the just pride of Patriotism, more than any appellation 
derived from local discriminations. With slight shades of 
difference, you have the same Religeon, Manners, Habits and 
political Principles. You have in a common cause fought and 
triumphed together. The independence and liberty you possess are 
the work of joint councils, and joint efforts; of common dangers, 
sufferings and successes.... 

[A common heritage and a community of interests] speak a 
persuaive language to every reflecting and virtuous mind, and 
exhibit the continuance of the UNION as a primary object of 
Patriotic desire. 



7. Alexander Hamilton in the eighty-fifth Federalist, 1788:^ 



A NATION, without a NATIONAL GOVERNMENT, is an awful 
spectacle. 



8. The "true nature" of the American nation, as described by 
John C. Calhoun on July 26, 1831:^ 

The question of the relation which the States and Geneeal 
Government bear to each other is not one of recent origin. From 
the commencement of our system, it had divided public sentiment. 
Even in the convention, while the Constitution was struggling 
into existence, there were two parties as to what this relation 
bhould be, whose different sentiments constituted no small im- 
pediment in forming that instrument. After the General Government 
went into operation, experience soon proved that the question 
had not terminated with the labors of the Convention.... 



^ The Federalist - 104. 

O 

Speeches of John C. Calhoun (Harper and Brother, New York, 
1843), 27-30. 
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The great and leading principle is, that the General Government 
emanated from the people of the several States, forming distinct 
political communities, and acting in their separate and sovereign 
capacity, and not from all of the people forming one aggregate 
political community; that the Constitution of the United States is, 
in fact, a compact, to which each State is a party, in the character 
already described; and that the several States, or parties, have a 
right to judge of its infractions; and in case of a deliberate, 
palpable, and dangerous exercise of power not delegated, they have 
the right, in the last -resort, to use the language of the Virginia 
Resolutions, " to interpose for arresting the progress of the evil , 
and forma intaining, within their respective limits, the authorities , 
rights, and liberties appertaining to them * 11 This right of inter- 
position, thus solemnly asserted by the State of Virginia, be it 
called what it may, — State-right, veto, nullification, or by any 
other name, — I conceive to be the fundamental principle of our 
system, resting on facts historically as certain as our revolution 
itself, and deductions as simple and demonstrative as that of any 
political or mewl truth whatever; and I firmly believe that on its 
recognition depend the stability and safety of our political in- 
stitutions. 

I am not ignorant that those opposed to the doctrine have 
always, now and formerly, regarded it in a very different light, 
as anarchical and revolutionary. Could I believe such, U\ fact, 
to be its tendency, to me it would be no recommendation. I 
yield to none, I trust, in a deep and sincere attachment to our 
political institutions and the union of these States. I never 
breathed an opposite sentiment; but, on the contrary, I have 
ever considered them the great instruments of preserving our 
liberty, and promoting the happiness of our selves and our 
posterity; and next to these I have ever held them most dear. 

Nearly half my life has been passed in the service of theiUnion, 
and whatever public reputation I have acquired is indissolubly 
identified with it. To be too national has, indeed, been con- 
sidered by many, even of my friends, my greatest political fault. 

With these strong feelings of attachment, I have examined, 
with the utmost care, the bearing of the doctrine i Question; 
and, so far from anarchical or revolutionary, I solemnly be- 
lieve it to be the only solid foundation of our system, and of 
the Union itself; and that the opposite doctrine, which denies 
to the States the right of protecting their reserved powers, and 
which would vest in the General Government (it matters not through 
what department) the right of determining, exclusively and finally, 
the powers delegated to it, is incompatible with the sovereignty 
of the States, and of the Constitution itself, considered as 
the basis of a Federal Union 

Where the interests are the same, that is, where the laws 
that may benefit one will benefit all, or the reverse, it is 
just and proper to place them under the control of the majority; 
but where they are dissimilar, so that the law that may benefit 








one portion may be ruinous to another, it would be, on the contrary, 
unjust and absurd to subject them to its will; and such I conceive to 
be the theory on which our Constitution rests. 

That such dissimilarity of interests may exist, it is impossible 
to doubt. They are to be found in every community, in a greater or 
less degree, however small or homogenous; and they constitute every 
where the great difficulty of forming and preserving free institutions. 

To guard against the unequal action of the laws, when applied to 
dissimilar and opposing interests, iS, in fact, what mainly renders a 
constitution indispensable; to overlook which, in reasoning on our 
Constitution, would be to omit the principal element by which to 
determine its character. Were there no contrariety of interests, nothing 
would be more simple and easy then to form and preserve free institutions 
The right of suffrage alone would be a sufficient guarantee. It is 
the conflict of opposing interests which renders it the most difficult 
work of man. 

Where the diversity of interests exists in separate and distinct 
classes of the community, as is the case in England, and was formerly 
the case in Sparta, Rome, and most of the free States of antiquity, thfe 
rational constitutional provision is, that each should be represented 
in the governments, as a separate estate, with a distinct voice, and 
a negative on the acts of its co-estates, in order to check their 
encroachments. . . . 

Happily for us, we have no artifical and separate classes of 
society. We have wisely exploded all such distinctions; but we 
are not, on that account, exempt from all contrariety of interests, 
as the present distracted and dangerous condition of our country, 
unfortunately, but too clearly proves 

So numerous and diversified are the interests of our country, 
that they could not be fairly represented in a single government, 
organized so as to <jjive to each great and leading interest a separate 
and distinct voice, as in governments to which I have referred. A 
plan was adopted better suited to our situation, but perfectly novel 
in its character. The powers of government were divided, not, as 
heretofore, in reference to classes, but geographically. One General 
Government was formed for the whole, to which were delegated all the 
powers supposed to be necessary to regulate the interests common to 
all the States, leaving others subject to the separate control of the 
States, being, from their local and peculiar character, such that they 
could not be subject to the will of a majority of the whole Union, 
without the certain hazard of injustice and oppression. It was thus 
that the interests of the whole were subjected, as they ought to be, 
to the will of the whole, while the peculiar and local interests were 
left under the control of the States separately, to whose custody only 
they could be safely confided. This distribution of power, settled 
solemnly by a constitutional compact, to which all the states are 
parties, constitutes the peculiar character and excellence of our 
political system. It is truly and emphatically American , wi thout 
exampl e or parallel . 
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To realize its perfection, we must view the General Government 
and those of the States as a whole, each in its proper sphere independent; 
each perfectly adapted to its respective objects; the States acting 
separately, representing and protecting the local and peculiar interests; 
and acting jointly through ohe General Government, with the weight 
respectively assigned to each by the Constitution, representing and 
protecting the interestsof the whole; and thus perfecting, by an admirable 
butsimple arrangement, the great principle of Representation and re- 
sponsibility, without which no government can be free or just. To 
preserve this sacred distribution as originally settled, by coercing 
each to move in its prescribed orbit, is the great and difficult problem, 
on the solution of which the duration of our Constitution, of our Union, 
and, in all probability, our liberty depends 



EL Sovereignty and Allegiance 
Unde: - the Early Constitution" 



1. The Constitution was ratified in 1788. Three years later the 

first ten amendments were adopted. The first amendment prohibited 

Congress from making any law "abridging tne freedom of speech." In 

1798 Congress attempted to curb criticism of the Adams administration 

by passing the Sedition Act, which, among other things, made it illegal 

to "write, print, utter, or publish" anything "false, scandalous and 

malicious" againt the government or President of the United States. 

In response the states of Virginia and Kentucky published resolutions 

of protest. The Kentucky Resolutions, drafted by Thomas Jefferson, 

q 

reads in part as follows: 



I. Resolved, that the several States composing the United States 
of America, are not united on the principle of unlimited submission to 
their general government; but that by compact under the style and title 
of a Constitution for the United States and of amendments thereto, 
they constituted a general government for special purposes, delegated 
to that government certain definite powers, reserving each State to itself. 



9 N. S. Shaler, Kentucky (Houghton, Mifflin, and Company, Boston, 
1885)) 410-411. 
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the residuary mass of right to their own self-government; and that 
whensoever the general government assumes undelegated powers, its 
acts are unauthoritative, void, and of no force: That to this compact 
each States acceded as a State, and is an integral party, its co- 
States forming, as to itself, the other party: That the government 

created by this compact was not made the exclusive or final judge of 
the extent of the powers delegated to itself; since that would have 
made it discretion, and not the Constitution, the measure of its powers; 
but that as in all other cases of compact among parties having no com- 
mon Judge, each party had an equal right to judge for itself, as well 
of infractions as of the mode and measure o" redress 

III. Resolve, that it is true as a general principle , and is 
also expressly declared fry one of the amendments to the Constitution 
that "the powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States respectively 
or to the people". . .And that in addition to this general principle 
and express declaration, another and more special provision has been 
made by one of the amendments to the Constitution which expressly 
declares, that "Congress shall make no law respecting an establishment 
of religion, or prohibiting the free exercise thereof, or abridging 
the freedom of speech, or of the press," thereby guarding in the same 
sentence, and under the same words, the freedom of religion, of speech, 
and of the press, insomuch, that whatever violates either, throws down 
the sanctuary which covers the others, and that libels, falsehoods, 
defamation equally with heresy and false religion, are withheld from 
the cognizance of Federal tribunals. That therefore [the Sedition Act], 
which does abridge the freedom of the press, is not law but is altogether 
void and of no effect... 



2. The Republican administrations of Jefferson and Madison followed 
the Federalist Adams, and neither were destined for popularity in 
Federalist New England. Many of Jefferson's and Madison's policies 
were contrary to the immediate interests of the Atlantic states: the 
new states which were taking their seats in the Senate were from the 
West; an embargo on all chipping was passed in 1807 in retaliation to 
English harassment of American ships; and in 1812 a war with England 
was declared despite the opposition of the New England states. In 
1814 delegates from all of the New England states met in Hartford, 
Connecticut, and on January 4, 1815, they issued the following "Report 
and Resolutions" 



10 Theodore Dwight, Hi story of this Hartford Convention (Russell, 
Odiorne, and Company, Boston, 1833), 376*378. 
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Therefore Resolved, 

That it be and hereby is recommended to the legislatures of the 
several states represented in this Convention, to adopt all such measures 
as may be necessary effectually to protect the citizens of said states 
from the operation and effects of all acts which have been or may be 
passed by the Congress of the United States, which shall contain pro- 
visions, subjecting the militia or other citizens to forcible drafts, 
conscriptions, or impressments, not authorised by the constitution of 
the United States. 

Resolved, That it be and hereby is recommended to the said Legis- 
latures, to authorize an immediate and earnest application to be made 
to the government of the United States, requesting their consent to some 
arrangement, whereby the said states may, separately or in concert, 
be empowered to assume upon themselves the defence of their territory 
against the enemy; and a reasonable portion of the taxes, collected 
within said states, may be paid into the respective treasuries thereof, 
and appropriated to the payment of the balance due said states, and to 
the future defence of the same. The amount so paid into the said 
treasuries to be credited, and the disbursements made as aforesaid to 
be charged to the United States. 

Resolved, That it be, and hereby is, recommended to the legis- 
latures of the aforesaid states, to pass laws (where it has not already 
been done) authorizing the governors or commanders-in-chief of their 
militia to make detachments from the same, or to form voluntary corps, 
as shall be most convenient and conformable to their constitutions, 
and to cause the same to be well armed, equipped, and disciplined, and 
held in readiness for service; and upon the request of the governor 
of either of the other states to employ the whole of such detachment 
or corps, as well as the regular forces of the states, or such part 
thereof as may be required and can be spared consistently with the 
safety of the state, in assisting the state, making such request to 
repel any invasion thereof which shall be made or attempted by the public 
enemy 

Resolved, That if the application of these states to the govern- 
ment of the United States, recommended in a foregoing resolution, 
should be unsuccessful and peacfe should not be concluded, and the de- 
fense of these states should be neglected, as it has since the commence- 
ment of the war, it will, in the opinion of this convention, be expedient 
for the legislatures of the several states to appoint delegates to another 
convention, to meet at Boston. . .with such powers and instructions as 
the exignecy of a crisis so momentous may require. 



3. In 1832 Congress passed a tariff bill which some Southerners felt 
to be discriminatory against their part of the country. The legis- 
lature of South Carolina discussed the tariff law and on November 24 

11 

passed the following ordinance: 

11 Nilejis Weekly Register , XLIII (December 1 , 1832), 219-220. 



An Ordinance for arresting the operation of certain acts of the Congress 

of the United States , purporting to be laws 1 ayi ng duties and 

imposts oin the_ importation of foreign commodities . 

1. Whereas the Congress of the United States, by various acts, 
purporting to be acts laying duties and imposts on foreign imports, 
out in reality intended for the protection of domestic manufactures, 
and the giving of bounties to classes and individuals engaged in 
particular employments, at the expense and to the injury and oppression 
of other classes and individuals .hath exceeded its just powers under 
the Constitution, which confers on it no authority to affort such 
protection, and hath violated the true meaning and intent of the Con- 
stitution, which provides for equality in imposing the burthens of 
taxation upcn the several States and portions of the Confederacy: 

And whereas the said Congress, exceeding its just power to impose 
taxes and collect revenue for the purpose of effecting and accomplishing 
the specific objects and purposes which the Constitution of the 
United States authorizes it to effect and accomplish, hath raised and 
collected unnecessary revenue for objects authorized by the Constitution: — 

2. We, therefore, the people of the State of South Carolina 

in Convention assembled, do declare and ordain ,.. .that the several acts 
and parts of acts of the Congress of the United States, purporting to 
be laws for the imposing of duties and imposts on the importation of 
foreign commodities, .. .and, more especially. . .[the tariff acts of 1828 
and 1832]..., are unauthroized by the Constitution of the United States, 
and violate the true meaning and intent thereof, and are null, void, 
and no law, nor binding upon this State, its officers or citizens 

6. And we, the People of South Carolina, to the end that it may be 
fully understood by the Government of the United States, and the people 
of the co-States, that we are determined to maintain this, our Ordinance 
and Declaration, at every hazard, Do further Dec! are , that we will not 
submit to the application of force, orTthe part of the Federal Govern- 
ment, to reduce this State to obedience; but that we will consider the 
passage, by Congress, of any act... to coerce the State, shut up her 
pprts, destroy or harass her commerce, or to enforce the acts hereby 
declared to be null and Void, otherwise than through the civil tribunals 
of the country, as inconsistent with the longer continuance of South 
Carolina in the Union: and that the people of this State will thence- 

forth hold themselves absolved from all further obligation to maintain 
or preserve their political connexion with the people of the other States 
and will forthwith proceed to organize a separate Government, and do 
all other acts and things which sovereign and independent States may 
of right to do. 



4. President Jackson, a political descendant of the party of Thomas 
Jefferson, felt that South Carolina's challenge to national authority 
should not go unanswered. Consequently, on December 10, 1832, Jackson 
issued a "Proclamation to the People of South Carolina" in which he 
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repled to the South Carolina ordinance: 



12 



The ordinance [of South Carolina] is founded, not on the inde- 
feasible right of resisting acts which are plainly unconstitutional 
and too oppressive to be endured, but on the strange position that 
any one State may not only declare an act of Congress void, but pro- 
hibit its execution; that they may do this consistently with the Con- 
stitution; that the true construction of that instrument permits a 
State to retain its place in the Union and yet be bound by no other 
of its laws than those it may choose to consider as constitution. It 
is true, they add, that to justify this abrogation of a law it must 
be palpably contrary to the Constitution; but it is evident that to 
give the right of resisting laws of that description, coupled with the 
uncontrolled right to decide what laws deserve that character, is to 
give the power of resisting all laws; for as by the theory there is no 
appeal , the reasons alleged by the State, good or bad, must prevail.... 
There are two appeals from an unconstitutional act passed by Congress -- 
one to the judiciary, the other to the people and the States. There 
is no appeal from the State decision in theory, and the practical 
illustration shows that the courts are fcfcosed against an application 
to review it, both judges and jurors being sworn to decide in its favor. 
But the reasoning on this subject is superfluous when our social compact, 
in express terms, declares that the laws of the United States, its 
Constitution, and treaties made under it are the supreme law of the 
land, and for greater caution, adds "that the judges in every State 
shall be bound thereby, anything in the constitution or laws of any 
State to the contrary notwithstanding." And it may be asserted without 
fear of refutation that no federative government could exist without 
a similar provision. 

If this doctrine [nullification] had been established at an 
earlier day, the Union would have been dissolved in its infancy. 

The excise law in Pennsylvania, the embargo and nonintercourse law in 
the Eastern States, the carriage tax in Virginia, were all deemed un- 
constitutional, and were more unequal in their operation than any 
of the laws now complained of; but, fortunately, none of those States 
discovered that they had the right now claimed by South Carol fina 

If the doctrine of a State veto upon the laws of its impracticable 
absurdity, our constitutional history will also afford abundant proof 
that it would have been repudiated with indignation had it been pro- 
posed to form a feature in our Government 

Our Present [happy] Constitution was formed... in vain if this fatal 
doctrine prevails. It was formed for important objects that are 
announced in the preamble, made in the name and by the authority of the 
people of the United States, whose delegates framed and whose conventions 
approved it. The most important among these objects - that Which is 



1 ? 

James D. Richardson, ed., Messages and Papers , II, 641-643, 
645, 648-650, 652, 654. 
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placed first in rank, on which all the others rest - is "to form a more 
perfect union." Now, it is possible that even if there were no express 
provision giving supremacy to the Constitution and laws of the United 
States over those of the States, can it be conceived that an instru- 
ment made for the purpose of " forming a more perfect union " than that 
of the Confederation could be so constructed by the assembled wisdom 
of our country as to substitute for that Confederation a form of 
government dependent for its existence on the local interest, the party 
spirit, of a State, or of a prevailing faction in a State? Every man 
of plan, unsophisticated understanding who hears the question will 
give such an answer as will preserve the Union 

I consider, then, the power to annul a law of the United States, 
assumed by one State, uncompatible with the existence of the Union, 
contradicted expressly by the letter of the Constitution, unauthorized 
by its spirit, inconsistent with every principle on which it was founded, 
and destructive of the great object for which it was formed. 

Searbh the debates [of the framers] in all their conventions, 
examine the speeches of the most zealous opposers of Federal authority, 
look at the amendments that were proposed; they are all silent - not 
a syllable uttered, not a vote given, not a motion made to correct 
the explicit supremacy given to the laws of the Union over those of 

the States No; we have not erred. The Constitution is still the 

object of our reverence, the bond of our Union, our defense in danger, 
the source of our prosperity in peace. It shall descend, as we have 
received it, uncorrupted by sophistical construction, to our posterity; 
and the sacrifices of local interest, of State prejudices, of personal 
animosities, that were made to bring it into existence, will again 
be patriotically offered for its support 

This right to secede is deduced from the nature of the Constitution, 
which, they say, is a compact between sovereign States who have pre- 
served their whole sovereignty and therefore are subject to no superior; 
that because they made the compact they can break it when in their 
opinion it has been departed from by the other States. Fallacious as 
this course of reasoning is, it enlists State pride and finds advocates 
in the honest prejudices of those who have not studied the nature of 
our Government sufficiently to see the radical error on which it rests 

The Constitution of the United States, then, forms a government , 
not a league; and whether it be formed by compact between the States 
or in any other manner, its character is the same. It is a Govern- 
ment in which all the people are represented, which operates directly 
on the people individually, not upon the States; they retained all the 
power they did not grant. But each State, having expressly parted 
with so many powers as to constitute, jointly with the other States, 
a single nation, can not, from that period, possess any right to 
secede, because such secession does not break a league, but destroys 
the unity of a nation; and any injury to that unity is not only a 
breach which would result from the contravention of a compact, but 
it is an offense against the whole Union. To say that any State may 
at pleasure secede from the Union is to say that the United States are 
not a nation 




Because the Union was formed by a compact, it is said the 
parties to that compact may, when they feel themselves aggrieved, 
depart from it; but it is precisely because it is a compact that 

they can not. A compact is an agreement or binding obligation 

An attempt, by force of arms, to destroy a government is an offense, 
by whatever means the constitutional compadt may have been formed; 
and such government has the right by the law of self-defense to pass 
acts for punishing the offender 

The States severally have not retained their entire sovereignty. 

It has been shown that in becoming parts of a nation, not members of 
a league, they surrendered many of their essential parts of sovereignty. 
The right to make treaties, declare war, levy taxes, exercise exclusive 
judicial and legislative powers, were all of them functionsoof sover- 
eign power. The States, then, for all these important purposes were 

no longer sovereign How, then, with all these proofs that under all 

changes of our position we had, for designated purposes and with 
defined powers, created national governments, how is it that the most 
perfect of those several modes of union Should now be considered as 
a mere league that may be dissolved at pleasure? It is from an abuse 
of terms. Compact is used as synonymous with league, although the 
true term is not employed, because it would at once show the fallacy 
of the reasoning. It would not do to say that our Constitution was 
only a league, but it is labored to prove it a compact (which in one 
sense it is) and then to argue that as a league is a compact every 
compact between nations must of course be a league, and that from 
such an engagement every sovereign power has right to receed. But 
it has been shown that in this sense the States are not sovereign, 
and that even if they were, and the national Constitution had been 
formed by compact, there would be no right in any one State to exonerate 
itself from its obligations. 

This, then, is the position in which we stand: A small majority 

of the citizens of one State in the Union have elected delegates to 
a State convention; that convention has ordained that all the revenue 
laws of the United States must be repealed, or that they are no longer 
a member of the Union 

If your leaders could succeed in establishing a separation, 
what would be your situation?. . .Be not deceived by names. Disunion 
by armed force is treason 



5. Abraham Lincoln made the following remarks in Chicago on July 10, 

13 

1858, during his debate with Stephen A. Douglas: 



Those arguments that are made, that the inferior race are to 
be treated with as much allowance as they are capable of enjoying; 
that as much is to be done for them as their condition will allow. 



1 ^ 

John G. Nicolay and John Hay, eds . , Comp! ete Works of Abraham 
Lincoln (Francis D. Tandy Company, New York, 1894), III, 49-51. 
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What are these arguments? They are the arguments that kings have made 
for enslaving the people in all ages of the world. You will find that 
all the arguments in favor of kingcraft were of this class; they always 
bestrode the necks of the people, not that they wanted to do it, but 
because the people were better off for being ridden. That is their 
argument, and this argument of the Judge is the same old serpent that 
says, you work, and I eat, you toil, and I will enjoy thefruits of it. 
...I should like to know - taking this old Declaration of Independents, 
which declares that all men are equal upon principle, and making excep- 
tions to it, - where will it stop? If one man says it does not mean 
a negro, why may not another say it does not mean some other man? If 
that Declaration is not the truth, let us get the Statute book in which 
we find it and tear it out! Who is so bold as to do it! If it is not 
true let us tear it out! [cries of "No, no,"] let us stick to it then 
[cheers]. Let us stand firmly by it, then 

My friends, I have detained you about as long as I desired to 
do, and I have only to say, let us discard all this quibbling about 
this man and the other man, this race and that race and the other 
race being inferior, and therefore they must be placed in an inferior 
position, . .Let us discard all these things, and unit as one people 
throughout this land, until we shall once more stand up declaring that 
all men are created equal. 



6. On December 24, 1860, shortly after Lincoln's election to the 

Presidency, South Carolina issued the declaration printed below. 

Note, as you read it, what the declaration has to say about nulli- 

14 

ft cation and the supreme law of the land. 



[The] State of South Carolina having resumed her separate and 
equal place among nations, deems it due to herself, to the remaining 
United States of America, and to the nations of the world, that she 
should declare the immediate causes which have led to [secession] 

[The] laws of the General Government, have ceased to effect the 
objects of the Constitution. The States of Maine, New Hampshire, 

Vermont, Massachusetts, Connecticut, Rhode Island, New York, Pennsylvania 
Illinois, Indiana, Michigan, Wisconsin and Iowa, have enacted laws 
which either nullify the acts of Congress, [Fugitive Slave Laws] or 
render useless any attempt to execute them 

Thus the constitutional compact has been deliberately broken 
and disregarded by the non-slaveholding States; and the consequence 
follows that South Carolina is released from her obligation 



^F. Moore, ed.. The Rebellion Record (G. P. Putnam, New York, 
1861), I, 3-4. 
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We affirm that these ends for which this Government was 
instituted have been defeated, and the Government itself has been 
destructive of them by the action of the non-slaveholding States. 

Those States have assumed the right of deciding upon the propriety 
of our domestic institutions; and have denied the rights of property 
established in fifteen of the States and recognized by the Constitution; 
they have denounced as sinful the institution of Slavery 

For twenty-five years this agitation has been steadily increasing, 
until it has now secured to its aid the power of the common Government. 
Observing the forms of the Constitution, a sectional party has found 
within that article establishing the Executive Department, the means 
of subverting the Constitution itself. A geographical line has been 
drawn across the Union, and all the States north of that line have 
united in the election of a man to the high office of President of the 
United States whose opinions and purposes are hostile to Slavery. He 
is to be intrusted with the administration of the common Government, 
because he has declared that 'Government cannot endure permanently half 
slave, half free," and that the public mamd must rest in the belief 
that Slavery is in the course of ultimate extinction. 

This sectional combination for the subversion of the Constitution 
has been aided, in some of the States, by elevating to citizenship 
persons who, by the supreme law of the land, are incapable of becoming 
citizens; and their votes have been used to inaugurate a new pftliyy* 
hostile to the South, and destructive of its peace and safety. 

On the 4th of March next this party will take possession of 
the Government. It has announced that... a war mast be waged against 
Slavery until it shall cease throughout the United States. 

The guarantees of the Constitution will then no longer exist; the 
equal rights of the States will be lost. The Slaveholding States will 
no longer have the power of self-government, or self-protection, and 
the Federal Government will have become their enemy 

We, therefore, the people of South Carolina, by our delegates in 
Convention assembled, appealing to the Supreme Judge of the world for 
the rectitude of our intentions, have solemnly declared that the Union 
heretofore existing between this State and the other States of North 
America is dissolved, and that the State of South Carolina has resumed 
her position among the nations of the world, as a separate and indepen- 
dent state, with full power to levy war, conclude peace, contract alli- 
ances, establish commerce, and to do all other acts and things which 
independent States may of right do. 
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SECTION III 

THE FRAMING OF THE NEW CONSTITUTION 



If a resurrection of the old arguments over sovereignty was to be 
avoided, the constitutional ambiguities of allegiance under a federal 
system of government would have to be cleared up. The relationship of 
sovereign and citizen in America would have to be reformulated. The 
Union victory in the Civil War provided the opportunity for such a refor- 
mulation. 

In the documents in this section you will be studying some of the 
constitutional changes made after the war. The thinking of Americans 
about sovereignty in this period is varied; and the feelings of at least 
three important groups of people - the Radical Republicans of the North, 
the former Confederates, and the Negro - can be discerned in the readings 
that follow. You will want to see what each of these groups thought about 
sovereignty. In addition, it will be helpful if you will keep three 
questions especially in mind: (1) What do these documents say about the 

relationship of power to sovereignty: (2) What fundamental changes are 

being made in the federal system of government? and (3) How do these 
changes affec. the allegiance of the individual citizen? 

1. In 1857 the Supreme Court ruled on the statrs of the Negro in the 
United States in the Dred Scott decision. Scott, a slave, had been 
taken by his master from a slave state, Missouri, to a free state, Illinois. 
After traveling also to a free territory, Wisconsin, Scott was returned 
to Missouri/ Claiming that his travels to a free state and territory had 
made him free, Scott sued in the federal courts in Missouri for his free- 
dom. The case was appealed to the Supreme Court, and Chief Justice Taney 
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included these remarks in his opinion: 



1 



The question is simply this: Can a negro, whose ancestors were 

imported into this country, and sold as slaves, become a member of the 
political community formed and brought into existence by the Constitution 
of the United States, and as such become entitled to all the rights and 
privileges, and immunities guaranteed by that instrument to the citizen? 

One of which rights is the privilege of suing in a court of the United 
States in the cases specified in the Constitution? 

It will be observed, that the plea applies to that class of persons 
only whose ancestors were negroes of the African race, and imported into 
this country and sold and held as slaves. The only matter in issue before 
the court, therefore, is, whether the descendants of such slaves, when 
they shall be emancipated, or who are born of parents who had become free 
before their birth, are citizens of a State, in the sense in which the 
work citizen is used in the Constitution of the United States. And this 
being the only matter in dispute on the pleadings^ the court must be 
understood as speaking in this opinion of that class only, that is of 
persons who are the descendants of Africans who were imported into this 
country and sold as slaves 

We proceed to examine the case as presented by the pleadings. 

The words "people of the United States" and "citizens" are synonymous 
terms, and mean the same thing. They both describe the political body 
who, according to our republican institutions, form the sovereignty, 
and who hold the power and conduct the government through their repre- 
sentatives. They are what we familiarly call the "sovereign people," and 
every citizen is one of this people, and a constituent member of this 
sovereignty. The question before us is, whether the class of persons 
described in the plea in abatement compose a portion of this people, and 
are constituent members of this sovereignty? We think they are not, and 
that they are not included, and were not intended to be included, under 
the word, "citizens" in the Constitution and can, therefore, claim none 
of the rights and privileges which that instrument provides for and secures 
to citizens of the United States. On the contrary, they were at that 
time considered as a subordinate and inferior class of beings, who had 
been subjugated by the dominant race, and whether emancipated or not, yet 
remained subject to their authority, ana had no rights or privileges but 
such as those who held the power and the government might choose 
to grant them 

In discussing this question, we must not confound the rights of 
citizenship which a state may confer within its own limits, and the rights 
of citizenshipnas a member of the Union. It does not by any means follow, 
because he has all the rights and privileges of a citizen of a State, that 
he must be a citizen of the United States. He may have all of the rights 
and priivileges^of the citizen of a State, and yet not be entitled to the 



^Dred Scott v. Sandford, 19 Howard 393, 403-406. 
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rights and privileges of a citizen in any other State. For, previous to 
the adoption of the Constitution of the United States, every State had 
the undoubted right to confer on whomsoever it pleased the character of 
a citizen, and to endow him with all its rights. But this character, of 
course, was confined to the boundaries of the State, and gave him no rights 
or privileges in other States beyond those secured to him by the laws of 
nations and comity of States 

It is very clear, therefore, that no State can by any Act or law of 
its own, passed since the adoption of the Constitution, introduce a new 
member into the political community created by the Constitution of the 
United States. It cannot make him a member of its own. And for the same 
reason it cannot introduce any person, or description of persons, who were 
not intended to be embraced in this new political family, which the 
Constitution brought into existence, but were intended to be excluded from 
it. 



2. Many people in the North, including President Lincoln, subscribed to 
the position taken by the Concord New Hampshire Patriot and State Gazette 
in an editorial entitled "The Object of the War" which was published on 
May 8, 1861 : 2 

[Various northern editorials and speeches have raised the vital 
question as to the aims and purposes of the war: Is this a war 

to save the Union and the Constitution or is it a crusade to 
abolish slavery? If the former, it must and will be supported 
vigorously by the North; if the latter, it is a "wicked and 
treasonable war" designed to destroy the rights of the South which 
are recognized in the Constitution and will not be supported by 
anyone who loves the Union and reveres the Constitution. We do 
not doubt the President andhfois advisors embarked into this great 
contest to save the Union and have not given "countenance" to those 
who would charge the nature of the struggle.] 



3. From the Emancipation Proclamation, January 1, 1863: 2 
BY THEPRESIDENT OF THE UNITED STATES OF AMERICA: 

A Proclamation . 

...Now, therefore, I, Abraham Lincoln, President of the United States 
by virtue of the power in me vested as Commander-in-Chief of the Army and 
Navy of the United States in time of actual armed rebellion against the 
authority and government of the United States, and as a fit and necessary 
war measure for suppressing said rebellion, do,... order and designate as 
the States and parts of States wherein the people thereof, respectively, 
are this day in rebellion against the United STates the following, to wit: 
[a list of the rebel states is included] 



? 

Howard C. Perkins, ed.. Northern Editorials , II, 830. 
^U.S. Statutes at Large , XII, 1268-1269. • 
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And by virtue of the power and for the purpose aforesaid, I do order 
and declare that all persons held as slaves within said designated States 
and parts of States are, and henceforward shall be, free.... 

And upon this act, sincerely believed to be an act of justice, warrented 
by the Cpnstitution upon military necessity, I invoke the considerate judge- 
ment of mankind and the gracious favor of Almighty God. 



4. The Thirteenth Amendment became part of the Constitution on December 
18, 1865. As a precondition of reunion. President Johnson had required 
the Southern states to ratify it. 



Sec. 1. Neither slavery nor involuntary servitude, except as a 
punishment for crime whereof the party shall have been duly convicted, 
shall exist within the United States,oor any place subject to their juris- 
diction. 

<* 

Sec. 2. Congress shall have power to enforce this article by appro- 
priate legislation. 



5. The following parish regulations for freed slaves in Louisiana went 

4 

into effect in 1865 shortly after the end of the war: 



Whereas it was formerly made the duty of the police jury to make 
suitable regulations for the police of slaves within the limits of the 
parish; and whereas slaves have become emancipated by the action of tne 
ruling powers; and whereas it is necessary for pbblic order, as well as 
for the comfort and correct deportment of said freedmen, that suitable 
regulations should be established for their government in their changed 
condition, the following ordinances are adopted with the approval of the 
United States military authorities commanding in said parish, viz: 



Sec. 1 . Be it ordained by_ the police jury.. of the parish of St. 

Landry, That no"¥egro shall be allowed to pass within the limits of said 
parish without special permit in writing from his employer. Whoever shall 
violate this provision shall pay a fine of two dollars and fifty cents, 
or in default thereof shall be forced to work four days on the public 
road, or suffer corporeal punishment as provided hereinafter. 

Sec 2 Every negro who shall be found absent from the residente 
of his employer after ten o'clock at night, without a written permit from 
his employer, shall pay a fine of five dollars, or in default thereof, 
shall be compelled to work five days on the public road, or suffer corporeal 
punishment as hereinafter provided. 



^Walter L. Fleming, Documentary History of Reconstruction (Arthur H. 
Clark Company, Cleveland, 1906), I, 279-281. 
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Sec. 3... No negro shall be permitted to rent or keep a house within 
said parish. Any negro violating this provision shall be immediately 
ejected and compelled to find an employer; and any person who shall rent, 
or give the use of any house to any negro, in violation of this section, 
shall pay a fine of five dollafc for each offence. 

Sec. 4... Every negro is required to be in the regular service of 
some v/hite person, or former owner, who shall be held responsible for 
the conduct of said negro. But said employer or former owner may permit 
said negro to hire his own time by special permission in writing, which 
permission shall not extend over seven days at any one time. Any negro 
violating the provisions of this section shall be fined five dollars for 
each offence, or in default of the payment thereof shall be forced to 
work five days on the public road, or suffer corporeal punishment as 
hereinafter provided. 

Sec. 5... No public meetings or congregations of negroes shall be 
allowed within said parish after sunset; but such public meetings and 
congregations may be held between the hours of sunrise and sunset, by the 
special permission in writing of the captain of patrol, within whose beat 
such meetings shall take place. This prohibition, however, is not to 
prevent negroes from attending the usual church services, conducted by 
white ministers and priests. Every negro violating the provisions of this 
section shall pay a fine of five dollars, or in default thereof shall be 
competed to work five days on the public road, of suffer corporeal 
punishment as hereinafter provided. 

Sec. 6... No hegro shall be permitted to preach, exhort or otherwise 
declaim to congregations of colored people, without a special permission 
in writing fromtthe president of the police jury. Any negro violating the 
provisions of this section shall pay a fine of ten dollars, or in default 
shall be forced to work ten days on the public road, or suffer corporeal 
punishment as hereinafter provided. 

Sec. 7... No negro who is not in the military service fchall be 
allowed to carry fire-arms, or any kind of weapons, within the parish, 
without the special written permission of his employers, approved and 
endorsed by the nearest arid most convenient chief of patrol. Any one 
violating the provisions of this section shall forfeit his weapons and 
pay a fine of five dollars, or in default of the payment of said fine, 
shall be forced to work five days on the public road, or suffer corporeal 
punishment as hereinafter provided. 

Sec. 8... No negro shall sell, batter, or exchange any articles 
of merchandise or traffic within said parish without the special written 
permission of his employer, specifying the article of sale, barter or 
traffic. Any one thus offending shall pay a fine of one dollar for each 
offence, and suffer the forteiture of said articles, or in default of the 
payment of said fine shall work one day on the public road, or suffer 
corporeal punishment as hereinafter provided 

Sec. 9... Any negro found drunk, within the said parish shall pay a 
fine of five dollars, or in default thereof work five days on the public 
road, or suffer corporeal punishment as hereinafter provided. 



